Editor's Note: Reconsideration denied by orders dated February 25, 1997
and May 21, 1997.

RAY ROTHBARD, ET AL
UN TED STATES V. RAY ROTHBARD

| BLA 94-259, 95-79 Deci ded Decenber 17, 1996

Appeal s froma decision of the Oegon Sate office, Bureau of Land
Managenent affirmng a conbi ned Notice of Nonconpl i ance and Notice to
QGease and Desist mining operations wth respect to CRVC 113385 et al .,
and a decision of Admnistrative Law Judge Ranpton decl ari ng mning cl ai ns
CQRVC 113384 et al. null and voi d.

Decision in IBLA 94-259 affirned in part and vacated in part; decision
in IBLA 9579 affirned.

1 Federal Land Policy and Managenent Act of 1976: H an of
perations--Mning Aains: P an of (perations

Pursuant to 43 /R 3809.3-2, a notice of

nonconpl i ance was properly issued to mning clainants
when they failed to file a plan for actual mni ng
operations, failed to properly recla mdisturbed areas,
and failed to conformtheir operations to an approved
plan then in effect. Nonethel ess, BLMI| acked authority
to issue a notice to cease and desi st mining operations
under 43 PR 3809. 3-2, because such action required an
appropriate court order, which had not been obt ai ned.

2. Mning dains: Comon Varieties of Mneral s:
General ly--Mning dains: Gonmon Varieties of Mneral s:
Soecial Value--Mning dains: Common Varieties of
Mneral s: Uhique Property--Mning A ains: Determnation
of Validity--Mning Qains: Locatability of Mneral:
General |y

A deposit of sand was properly found to be a conmon
variety of mneral material rather than a | ocatabl e
mneral under 30 US C 8§ 611 (1994) when a w despread
availability of other deposits of sand equal |y suitable
for use in construction was shown to exist; failure by
the mning clai nant to distingui sh between the val ue of
sand he clained and other simlar deposits in the area
further indicated that the mneral material in question
was a common vari ety.

3. Mning Qains: Rental or dai mMiintenance Fees:
General ly--Mning Qains: Determnation of Validity--
Rul es of Practice: Appeal s: D smssal
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| BLA 94-259, 95-79

An alleged failure to nmaintain mning clains in
conformty to lawwhil e an appeal of a mining contest
decision invalidating the clains i s pendi ng does not
noot the appeal if the clains are subject to rel ocation
and the mner declares an intention to rel ocate them

APPEARANCES  Ray Rothbard, Bend, Qegon, pro se; Mwianne King, Esq., US
Departnent of the Interior, (fice of the Regional Solicitor, Portland,
Qegon, for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDEE ARNESS

Ray Rothbard and Robert L. Qoats have appeal ed froma Decenber 1,
1993, decision of the Oegon Sate Gfice, Bureau of Land Managenent (BLN,
affirmng a conbi ned Notice of Nonconpliance and Notice to Gease and Desi st
(notice) issued by the Prineville (Oegon) Dstrict Gfice, BLM wth
respect to mning operations conducted on Rothbard s clains, CRVC 113385
t hrough CRMC 113387 and CRMC 113393. The Board docketed that appeal as
| BLA 94-259. Rothbard has al so appeal ed froma decision of Ostrict Chief
Admini strative Law Judge John R Ranpton, Jr., declaring mning clains
QRVC 113384 through GRVC 113387 and GRMC 113391 t hrough CRVC 113393, nul |
and void for want of mnerals | ocatabl e under the mning | ans. That appeal
was docketed by the Board as | BLA 95-79. Because of the related nature of
these two appeal s, they are consolidated for decision, but are separately
di scussed.

THE NOM CE APPEAL, | BLA 94-259

Rot hbard and hi s daughter Jamie | ocated t he Rai nbow mining cl ai ns,
nos. 4-6, and no. 12, CRMC 113385 through CRMC 113387 and CRWC 113393, on
February 14 and 28, 1989. Despite BLMs warning that the material Rothbard
purported to | ocate, concrete sand and nason sand, was not | ocatable, he
proceeded to renove sand fromthe clai ns under a plan of operations
approved by BLM Rothbard' s operator, Robert Qoats, renoved 46,000 yards
of sand, for which he paid Rothbard a royalty of 50 cents per cubic yard,
before BLMcontested the validity of the clains.

The notice was issued as a result of a mneral examner's visit to the
clains on July 20, 1993, during which it was determned that (oats, the
operator, had not filed a plan of operations as required by 43 G-R 38009.
The notice found that approxi nately 10 acres had been di sturbed by the
mni ng operation, 8 of which were outside the area covered by Rothbard s
plan of operations for Rainbowdains 5 6, and 12. It was al so det erm ned
that di sturbance outside the approved mning area exceeded 5 acres for
whi ch no notice or plan of operations had been submtted or approved.

BLM found Rothbard and Goats i n nonconpl i ance w th 43 CFR 3809. 3- 2,
for failure to have an approved plan of operations for the area mned in
sec. 7, T. 21 S, R 11 E, Wllamtte Meridian (W), and ordered i nmedi ate
cessation of operations on |ands not covered by an approved pl an of
operations insecs. 7and 18, T. 21 S, R 11 E, and secs. 12 and 13, T.
21S, R 10E, W B.Mthen required: (1) submssion and approval of a
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| BLA 94-259, 95-79

pl an of operations pursuant to 43 CFR 3809.1 for areas not presently under
a plan;, (2) satisfactory reclanation of the entire area outside Rothbard' s
plan of operations; (3) nodification of the existing plan of operations for
Rainbow dains 5 6, and 12, to nane the operator and cormit himto the

pl an (43 CFR 3809. 1-5(c)(1)); and (4) reclamation of areas within

Rothbard' s plan of operations consistent wth mning plan specifications
and 43 CFR 3809.

Rot hbard and oats responded to BLMby letter dated August 16, 1993,
arguing that their alleged failure to identify the operator and renai n
wthin the area described in an approved plan of operations resulted froma
m sappl i cation of the regul ati ons and cl aimdescriptions by BBM Thi s
response, treated as an appeal by the BBMSate Gfice, was denied on
Decenber 1, 1993, and BLMs notice was uphel d with nodifications added by
the Sate Orector. These nodifications included a requirenent that: (1)
the operator submt a plan of operation pursuant to 43 CFR 3809. 1,
including a reclanation plan; (2) he include a detailed map of all existing
and pl anned di sturbances; and (3) provide a description of proposed m ni ng.

The Sate Orector also required the operator to obtain witten approval
and acceptance by the Prineville Dstrict Authorized ficer of the A an
nodi fication. Rothbard and Goats appeal ed the Sate DOrector's deci sion on
Decener 27, 1993.

h Gctober 11, 1994, BLMfiled a notion to dismss | BLA 94- 259 because
Judge Ranpton had decl ared the mning clains at issue herein null and void,
rendering the instant mning plan appeal noot. Appellants opposed the
notion, noting an appeal fromJudge Ranpton' s deci sion had been filed wth
this Board, so that his decision lacked finality. Wile we affirmJudge
Ranpt on' s deci sion herein, we nust still deny BLMs noti on because the
scope of the notice here under reviewwent beyond nmini ng operations to
enconpass conti nui ng recl anati on concerns.

Intheir statenent of reasons (SR, Rothbard and Goats argue the
notice was inproperly served and | acked a proper designation of the mning
clains involved. V¢ reject those assertions and other argunents of a
simlar nature, because there has been no show ng of prejudi ce fromany
clained procedural irregularity. Qher contentions presented on appeal are
that: (1) An operator is not required under the regulations to file a
separate plan of operations, and it was sufficient that BLMwas i nforned of
the change in operators; (2) BLMwas notified about the area to be
disturbed in the plan of operations by reference to the clains as
originally filed, and their |ater anendnent is therefore irrel evant since
they were narked on the ground and BLM shoul d have been able to | earn whi ch
| ands were being mned fromall availabl e docunents on file; and (3) that
Qoats filed a reclanation plan wth the Sate that was in conpliance wth
BLMrecl anati on requi renents, and recl amati on was acconpl i shed t her eunder .

Appel l ants state that ongoi ng recl amati on has been acconpl i shed by filling
an excavated area wth overburden that wll be seeded when stockpil ed
naterial and overburden is renoved. They al so state that BLMhas ref used
to give permssion to reclaim(SR at 4).
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Inaletter to BLMdated Novenber 25, 1991, Rothbard agreed to BLMs
conditions of approval for the mning plan. Therein, he stated that he
planned to mne 2 acres at atinge, that reclamation of the first 2 acres
woul d be i rmedi at el y done, and no nore than 2 acres woul d be disturbed at
any tine. Nonetheless, an excavation map (exhibit 1 to the Sate
Drector's decision) conpleted after the notice was issued shows 11.7 acres
of unrecl ai ned di sturbance rermai ns on the clai ns.

Surface nmanagenent regul ations at 43 CFR Subpart 3809 were promul gat ed
to prevent undue degradation of the public |ands pursuant to section 302(b)
of the Federal Land Policy and Managenent Act of 1976, (FLPMA) 43 U S C
§ 1732(b) (1994). D fferentia Energy, Inc., 99 IBLA 225 (1987).
Departnental regul ation 43 G-R 3809. 1-5 provides that a plan of operations
"nust be filed inthe Ostrict Gfice [BLM." Such a plan is to include
“[t]he nane and nai |l i ng address of the operator” (3809.1-5(c)(1)), a "nap
* * * or sketch showng * * * access and size of each area where surface
di sturbance w Il occur” (3809.1-5(c)(2)), the "nane [and serial nuniers] of
the mning clainfs)" (3809.1-5(c)(3)), "[i]nfornation sufficient to
describe or identify the type [and period] of operations proposed” (3809.1-
5(c)(4)), "[neasures to be taken to prevent unnecessary or undue
degradati on and neasures to recla mdisturbed areas" (3809.1-5(c)(5)), and
"[Measures to be taken during extended periods of nonoperation” (3809. 1-
5(c)(6)). A any tine, an operator nay nodify a plan or BLMnay request
that he do so. 43 QR 3809.1-7(a). A change of operator "shall be
pronptly reported” to BLM (43 G-R 3809. 1-5(c)(1).

[1] Uhder 43 GFR 3809.3-2, a notice of nonconpliance may be issued by
BLMfor failure to file a mning plan of operations, failure to properly
reclaimdisturbed areas, and failure to conduct operations in accordance
w th an approved plan of operations. In the notice here under review BLM
found that Rothbard and Goats failed to nodi fy an approved pl an of
operations to showthe actual |ocation of their mning operations, did not
notify BLMof the change in operators, and failed to reclaimthe area in
accordance wth the approved plan. Wiile BLMcoul d have identified the
mning area by close analysis of the file, the record is clear that the
mni ng pl an was never anended to show nodi fications were nade to the claim
descriptions. Mre inportantly, Goats was not identified as the operator
nor was he conmtted to the BLMapproved pl an of operations. Wiile
Rot hbar d obt ai ned an approved mining plan, Goats failed to conduct
operations in accordance wth that plan, and reclanati on was not
acconpl i shed in conformty thereto. The approved plan required conti nuous
reclamation, including seeding, after two acres had been mined. The record
shows that over 11 acres were mned wthout reclamation. Appellants now
state (SCRat 4) that seeding wll be done in the future, thereby admtting
that it has not been done as required by the approved pl an.

If the contested mining clains were valid, the sinple sol ution woul d
be to rewite the Rothbard plan of operations to require a mning and

reclamation plan to be submtted by the operator Goats. This was the
renedy required by the Sate Orector and was within his scope of authority
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| BLA 94-259, 95-79

to require under 43 GFR 3809.1-7. Accordingly, we affirmthis aspect of
BLMs notice. Nbonethel ess, because we al so affirmJudge Ranpton's deci si on
hol ding the clains null and void, no action is necessary to inpl enent the
Drector's finding requiring a new mning plan of operations to be fil ed.
Wth respect to the part of the notice ordering appellants to cease and
desi st operations, however, we find no such authority in the regul ati ons.
Departnmental regul ation 43 R 3809.3-2 requires that, in order to enjoin
operations on a mning claim BLMnust first obtain an appropriate court
order. Ve nust vacate this latter provision of the notice, no such order
havi ng been obtai ned. Except as so nodified, the Sate Drector’'s decision
is affirned.

THE M N NG GINTEST, | BLA 95-79

In the mning contest agai nst the Rothbard clai ns, Judge Ranpton
decl ared the Rai nbow nos. 3-6 and nos. 10-12 placer mning A ai ns,
QRVC 113384 through CRVC 113387 and CRMC 113391 t hrough GRVC 113393,
nul | and voi d because the mneral deposit purported y di scovered on the
contested clains is a coomon variety deposit not |ocatabl e under the
mning lans. Hs opinion, whichis adopted as the opi nion of the Board for
reasons expl ai ned hereafter, is attached as Appendi x Ato this decision.

BLMinitiated the contest after a mneral examnation of the clains
by Gerard E Capps, assisted by Larry Chitwood. A hearing was conduct ed
June 27 through 28, 1994, at Bend, Qegon. Judge Ranpton eval uated the
testi nony and evi dence presented on behal f of the Governnent at the hearing
and concl uded that BLMhad establ i shed a prina facie case that the bl ack
sand and gravel deposit being mned by Rothbard is a coomon vari ety
deposit, "containing naterial whichis simlar to the black sand and gravel
that is found throughout the La Fine Basin, which is used for comon
variety uses, and whi ch does not command a hi gher price for any use"
(Appendix Aat 5. Hethen ruled that Rothbard failed to overcone this
prinma faci e case by a preponderance of the evidence. Judge Ranpton
determned that Rothbard had not denonstrated that the Rai nbow deposi t
possessed uni que properties or that it had special value. He concl uded
fromthe evidence presented at the hearing that the "Rai nbow sand i s used
for ordinary purposes, does not conmand a higher price, and is not |ess
costly to mne and process” (Appendi x A at 10).

The i ssue here to be decided is Rothbard s contention that Judge
Ranpt on incorrectly found Rothbard s sand was a common variety. In an SR
filed in support of his appeal of the mning contest, Rothbard revisits
argunents presented at the hearing and declares that a different concl usion
was warrant ed, disagreeing wth Judge Ranpton's judgnent of the weight to
be given the evidence presented at hearing. The Departnent traditionally
gi ves consi derabl e deference to a Judge' s findings on questions of w tness
credibility. If resolution of a case depends prinarily on such findings,
those findings wll not lightly be set aside. Sate Drector for Wah v.
Dunham 3 I BLA 155, 163 (1971). Judge Ranpton, as the trier-of-fact, had
the opportunity to observe wtness deneanor as testinony was given and to
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conpare and wei gh the testinony and exhibits. Qur review of the record
supports those findings by Judge Ranpton that depend upon his j udgnent
concerning the credibility of the wtnesses at heari ng.

[2] Wen the Governnent contests a mning claim it assunes the
burden of going forward wth sufficient evidence to establish a prima facie
case of invalidity. ULhited Sates v. Anderson, 83 I BLA 170, 175 (1984),
and cases cited therein. The testinony of a qualified Governnent m neral
examner that he has examned a claimand found it is not supported by
di scovery of a val uabl e deposit of a locatable mneral is sufficient to
establish the Gvernnent's prina facie case. 1d. Wiile the Gvernnent nay
bear the initial burden, it is the clainant who is the ultinate proponent
of the validity of his claimand, where a prina facie case of invalidity
has been established, it is the clai nant who bears the affirnative burden
of refuting the Governnent's case by a preponderance of the evidence. See,
e.0., Lhited Sates v. Mneco, 127 IBLA 181, 187 (1993), and authorities
therein cited. V& agree wth Judge Ranpton's conclusions that a prinma
facie case of invalidity of the subject mining clains was established and
that claimant Rothbard failed to rebut that case by a preponderance of the
evi dence. Mreover, Rothbard has not shown error in Judge Ranpton's
deci sion, which we affirmand adopt and attach hereto as Appendi x A

Wiile section 1 of the Mning Act of May 10, 1872, as anended,
30 USC § 22 (1994), opens "val uabl e mneral deposits” to exploration
and purchase by mning claimants, section 3 of the Surface Resources Act
of July 23, 1955, 30 US C 8 611 (1994), decl ared deposits of cormmon
varieties of stone, sand, gravel, and certain other mneral naterials
were no | onger val uabl e mineral deposits under the mining | ans. The
latter statute provides that the term"”comon varieties" does not include
"deposits of such material s which are val uabl e because the deposit has
sone property giving it distinct and special value." BLMcontends that
the layer of black sand mined by Rothbard is no different than simlar
sand found el sewhere in the La Fine Basin. Rothbard di sagrees and requests
that we find his "Rai nbow cl ai n8 possess special and distinct properties
that give the naterial a special and distinct value in that the naterial
commands a higher price in the narketpl ace” (SCRat 21). Rothbard argues
that the Rainbow nmaterial "can be produced wth | ess processing", "nay be
used, wthout blending, for Sate spec. material,"” and "far exceeds
[rel evant technical] standards * * * and sinply requires screening for
processing.” |d. Judge Ranpton considered and refuted Rothbard s
assertions regarding the specia characteristics of the Rai nbow naterial.
He al so concl uded that even if the Rai nbow deposit possessed one or nore
uni que properties, Rothbard failed to show those properties gave the
deposit a distinct and special value. See Appendix A at 6-8.

BLMs geol ogi sts testified that the Rai nbow deposit is simlar to the
possibly billion cubic yards of sand in the La Fine basin (Tr. 179, 189-90,
228). The record shows that the purposes for which the Rainbow material is
mned nay be satisfied by those other sands. Deposits of sand and gravel
suitabl e for construction purposes, which may be superior to other deposits
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but which are "used only for the sane purposes as other w dely avail abl e,
but | ess desirabl e deposits of sand and gravel are, nonethel ess, a comon
variety of sand and gravel ." hited Sates v. Guznan, 18 I BLA 109, 125,
81 1.D 685 692 (1974).

Defining the distinction between common and uncomon varieties in
the context of a contest, the Departnent has hel d that the 1955 statute
requi res conparison of the mneral deposit at issue wth other deposits
of such mnerals generally to determne if it has properties giving it
a "distinct and special value." hited Sates v. Lhited Sates Mneral s
Devel opnent Gorp., 75 1.0 127, 132 (1968). The 1955 Act requires an
unconmon variety to neet two criteria: the deposit nust have (1) a uni que
property that (2) gives the deposit a distinct and special value. Id. at
134. The special val ue nay be for sone use to which ordinary varieties
of the mneral cannot be put; or it can be for uses to which ordinary
varieties of the mneral can be put if the deposit has sone distinct
and special value for such use. I1d. Ve find the qualities advocated by
Rot hbard | ack the necessary distinction to qualify the sand for |ocation
under the 1955 Act. See Appendix A at 8.

Rot hbard argues that Judge Ranpton erred when he failed to apply the
narketability test in this case, and asserts that the prudent nan test is
not applicable. Judge Ranpton did not, however, apply the prudent nan
test, which is used to determne whether a discovery exists. He properly
stated and applied the standard for distingui shing between common and
uncomrmon varieties of mneral naterials, since the issue before hi mwas
whet her sand and gravel on the Rothbard clai ns was subject to | ocation.
See Appendix Aat 4 The fact that a mne mght operate at a profit does
not nean that the mneral has a distinct and special value. Lhited Sates
v. Miltiple Wse, Inc., 120 IBLA 63, 83 (1991). If the naterial on the
clains is not locatable, a discussion of narketability is noot.

If a deposit is alleged to be of an uncormon variety although it is
used for the sane purposes as common variety mneral naterial, the only
practical criterion for determni ng whet her the deposit has a distinct
and special value is whether the material comnmands a higher price in the
narketplace. hited Sates v. Lhited Sates Mneral s Devel opnent Gor p.
supra. The court in Mdarty v. Secretary of the Interior, 408 F. 2d 907,
909 (9th dr. 1969), recogni zed that, for a variety to be uncoomon, it nust
produce a substantially greater profit to the clai nant than woul d ot herw se
be the case. Rothbard argues that while (oats sells his product for the
sane price as his conpetitor Bendy Ready-mix, his production cost is half
that of his conpetitor due to the character of the Rai nbow deposit. Judge
Ranpt on addressed the price question in his decision and concl uded t hat
nei t her Rai nbow concrete sand nor Rai nbow nason sand commanded a hi gher
price than that of other sands. See Appendix A at 8-9. Judge Ranpton
found that the evidence showed that while sone sand was sold at a hi gher
price, many nore sal es were nade wthin the sane range of prices as
conpeting sands. Rothbard has failed to showerror in Judge Ranpton' s
decision of this issue. onsequently, it is concluded that the Gover nnent
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established a prina facie case of invalidity of the mning clains by
show ng that the clains were not supported by di scovery of a val uabl e
deposit of |ocatable mneral, and that Rothbard failed to rebut the
Qvernnent's case. See Appendi x A

[3] FHnally, on Novenber 18, 1996, while this appeal was pendi ng,
BLMnoved to renand the case files to all owissuance of a decision that
the clai ns were voi d because they had not been naintained in conformty to
28 US C § 28f (1994), which requires certain fee paynents or applications
for wvaiver thereof. It is truethat failure to maintain mning clains in
conformty to | aw during the pendency of an appeal of a decision
determning the validity of such clains may render the appeal noot. See,
e.g., Lhited Sates v. Mneco, 130 | BLA 314, 318 (1994). NMNbnethel ess, we
recogni ze that, as appellant Rothbard s response to BLMs request to r enand
suggests, an appeal mght renain viable if an adverse deci sion thereon
woul d appl y to subsequently rel ocated cl ai ns.

The Board has characterized mning cla mcontests as bei ng quasi in
rem See, e.g., Robert D MGldrick, 115 IBLA 242, 244 n.3 (1990); Lhited
Sates v. (Qneida Perlite ., 57 IBLA 167, 191, 88 |.D 772, 785(1981)
Such proceedi ngs det er mne rlghts flow ng froma specific | ocat i on (the
rem rather than rights personal to claimlocators. Snce, in addition
to denying there has been a failure to conply wth fee paynent
requi renents, Rothbard indicates he would rel ocate these clains if they
vere declared null and void for failure to either pay required fees or
obtai n exenption therefrom his appeals are properly adjudicated on their
nerits because the issues raised by himw Il persist unless a decision on
the question of claimvalidity is issued now clearly, the question of
claamvalidity is not noot under such circunstances. The request for
renmand i s therefore deni ed.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 GFR 4.1, the deci si on appeal ed
fromin IBLA 94-259 is affirned in part and vacated in part, and the
deci sion appeal ed fromin IBLA 95-79 is affirned.

Franklin D Arness
Admini strative Judge

| concur:

Janes L. Byrnes
Chief Administrative Judge
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UN TED STATES OF AMER (A : CQRVC 113384 thru CRVC 113387
: QRVC 113391 thru GRMC 113393
Gont est ant
: I nvol vi ng the Rai nbow #3, #4, #5,
V. : #6, #10, #11, and #12 pl acer
: mning clains situated in
Sections 7, and 18, T. 21 S,
R 11 E, and Sections 12 and 13,
T 21S, R 10E, WIlamette
Meri di an, Deschutes Gounty,
Q egon

RAY ROTHBARD
JA ME ROTHBARD,

ont est ees
DEd 9 AN

Appearances: Mrianne W King, 0fice of the Regional Solicitor, Portland,
Gegon, for contestant;

Raynond G Rothbard, Bend, Qregon, pro se.
Bef or e: Dstrict Chief Admnistrative Law Judge Ranpton

This case was initiated by contestant, by and through the Bureau of Land
Managenent (BLM, Lhited Sates Departnent of the Interior, which filed a
conpliant charging that the above-captioned placer mining clains are null
and voi d because "[t]he mneral naterial found wthin the limts of the
clains is not a valuable mneral deposit under Sec. 3 of the Act of July
23, 1955, (60 Sat. 367; 30 US C 601)." ontestee filed an answer
denyi ng this charge.

Ahearing in the matter was hel d on June 27 through June 29, 1994, in Bend,
Qegon. The parties filed posthearing briefs in support of their
respective positions. Having reviewed and considered all evi dence and
briefs, and for the reasons set forth bel ow | conclude that the above-
captioned mning clains are null and voi d because the mneral deposit on

t he
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contested clains, a sand and gravel deposit, is a common variety deposit
which is not |ocatabl e under the nmining | avns.

Satenent of Facts

Gontestee Ray Rothbard | ocated the contested cl ai ns on February 28, 1989
(Conplaint and Answer). The clains are located in the La P ne Basin,
Qegon, an area of approxinately 600 square mles. The Basin is surrounded
by nunerous vol cani ¢ features including Qater Lake, the remmant of Munt
Maizama, to the sout hwest, Newberry Grater to the east, and Mbunt Bachel or
tothe west (Tr. 52, 56, 58, 67, 183; Exh. G 10).

The clains are situated three-quarters of a mle east of the Little
Deschutes Rver, on a broad fairly flat bench 20 feet higher than the
Rver. Paulina Qeek, running down fromthe Newberry Qrater, enters the
Little Deschutes Rver immediately south of the Rainbow #6 claim(Tr. 97,
Bx. G10).

The claimarea is covered wth 3 to 4 feet of ash-fall fromthe eruption of
Mbunt Mizama 6,900 years ago. Uhderlying the white ashis a 0.5t0 1.0
foot thick fine black clay/silt |ayer suggesting that at the tine the ash
was deposited, a | ake may have existed in this area. Bel owthe ash and
clay is black, unconsolidated sand and gravel. Unhderneath the bl ack sand
and gravel lies silt and clayey silt sedinents froman ancient |ake bed
(Tr. 93, Exs. G8, G10).

The layer of black sand and gravel is found throughout the La Fine Basin at
depths ranging from6 to 24 feet (Tr. 60-65, Exs. G8, G9). The material
is aluvial, consisting of material s washed down by glacial, rain, and
other surface waters fromthe adj acent vol canoes and carried into the basin
inlarge fans that have interacted and intermngled (Tr. 61-63, 69).
Ancient rivers and streans have al so noved and bl ended t hese al | uvi al
naterials (Tr. 524-525).

The only minerals on the clains which Rothbard contends are | ocatabl e and
val uabl e are concrete sand and nason sand (herei nafter collectively
referred to as the "Rai nbow sand") fromthe bl ack, unconsolidated sand and
gravel (Tr. 27-31). Pursuant to a plan of operations approved by BLM

Rot hbard aut hori zed Robert Qoats to renove the Rai nbow whi ch he paid
Rothbard a royalty of 50 cents per cubic yard (Tr. 327).

Gerard E CGapps, a BLMcertified mneral examner, conducted a validity
examnation of the contested clains and concl uded at the hearing and in his
mneral report are that the bl ack sand and gravel deposit on the contested
clains was a common vari ety deposit because the Rai nbow sand was used and
suitable only for ordinary purposes and because the deposit possessed no
unique intrinsic property giving it a distinct and special value (Tr. 100-
101, 168, 215, 228-230, 272, Ex. G10). As part of the examnation, Capps
i ntervi ened
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Rot hbard, Goats, and various concrete producers and purchases of aggregate
to determne the price and narket for concrete and nason sand and to
conpare Rothbard s sand and gravel deposit wth other deposits in the area
(Tr. 101-102, 203-211; BExh. G10 at 6, 18-24). Capps determned that the
Rai nbow sand di d not comnmand a hi gher price than the price paid for
concrete and nason sand and ot her sources (Tr. 204-206, 229, 296-297; Ex.
G10). He also determned that the costs of mining and processing the

Rai nbow sand was simlar to the costs of mining and processi ng sand from
other deposits in the area (Tr. 226-227, 229, 272, 296-297; Ex. G 10).

Wien CGapps intervi ened Rot hbard, he asked Rothbard to identify his

di scovery points and the material being mined (Tr. 160-161). Rothbard
identified stockpiled naterial as the material whi ch Goats had been mining
for use as concrete and mason sand (Tr. 160).

In July 1993, and in the presence of Rothbard, Capps took five sanpl es of
the Rainbow sand, sanples RR1, RR2, RR3A RR3B and RR4, using a
backhoe (Tr. 119-120; Ex. G10 at 6). In Gctober 1993, Capps t ook
additional sanples in Rothbard s presence, sanples RR5 RR6, RR7, RRS,
and RR9, using an auger rather than a backhoe because Rot hbard coul d not
provi de a backhoe (Tr. 118-120, 123, 154; Ex. G10 at 6). BLMw tnesses
acknow edged t hat backhoe sanpl es are preferabl e to auger sanpl es,
entailing less risk of contamnation by the ash which overlies the bl ack
sands (Tr. 386-386, 441). However, auger sanpling is an accepted net hod of
sanpl i ng and Capps fol | oned standard sanpl i ng procedures to avoi d
contamnation (Tr. 152-153, 191-192, 391).

At the tine of sanpling, Rothbard did not object to the | ocation of any of
the sanpl es taken in his presence (Tr. 119-120). At the hearing, Rothbard
did object to certain sanpl es because they were taken in his absence (Tr.
119-120, 159-161, 184). Those sanpl es incl uded four sanpl es fromthe
stockpi l es of the Rai nbow sand (Tr. 119-120, 159-161), sanpl es taken from
sand and gravel pits which sell their sand in the sane narket in which the
Rai nbow sand is sold (Tr. 159, 190), nine sanpl es taken by auger from ot her
locations inthe La Fne Basin (Tr. 180-181), and ei ght sanpl es taken by
backhoe in the Basin (Tr. 182-183).

Larry Chitwood, a US Forest Service geol ogi st and an expert on the

geol ogy of the La PFine Basin (Tr. 51-52, 56-58, 67), assisted Capps in

sel ecting the Basin sites for the backhoe sanpl es (Tr. 182-183). They

| ocated the sanpl e sites near drill holes previously nade to nap the

geol ogy of the area as part of the La Pine Aguifer Minagenent Sudy (Tr.
182-183). Chitwood co-authored and did the napping for this study (Tr. 51-
52, 56-58).

Rot hbard al so objected to the stockpil e sanpl es because he bel i eved t hey
mght be unrepresentative of the deposit due to possibl e contamnation from
w nd blown fines or other factors. Hs nonexpert belief is not supported
by the evidence, as the expert mneral examner, Capps, repeated y
testified that the stockpile sanpl es were representative, having
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been taken in accordance wth standard procedures to account for the
possibility for such contamnation (Tr. 263, 380).

Rothbard further objected to the representativeness of the auger sanpl es
bot h because of the presence of water during sanpling and because of the
depth of the sanples (Tr. 191-197). He contended that the sanpl es showed
excessi ve fines because the fines floated to the top of the water and
because Capps sanpl ed t oo deeply, beyond the zone of bl ack sand bei ng m ned
by Goats. Capps refuted these contentions, explaining that the danpness
woul d not skew the sanpl e results and that the bl ack sands bel ow the depth
bei ng mned by Ghats were simlar to those being mned (Tr. 191-197).

After conparing the test results for the Rai nbow sand sanpl es with the test
results for the sanpl es taken el sewhere, Capps concl uded that the bl ack
sand and gravel deposits on the contested cl ai n8 possessed no uni que
intrinsic property (Tr. 215, 228; Ex. G10). Two other experts called by
BLMagreed with this conclusion (Tr. 29, 33, 400, 419). The Rai nbow sand
is simlar to sand found throughout the La Pine Basin (Tr. 83-84, 226).
This simlarity is consistent wth the geol ogy of the Basin; a fairly snall
basin wth vol canoes surrounding it (Tr. 109, 179).

O scussi on

BLM contends that the bl ack sand and gravel deposit on the contested cl ai ns
is a coomon variety deposit of sand and gravel. |If BLMis correct, then
the deposit is not subject tothe mning laws and i s therefore not
locatable. See 30 US C § 611.

Rot hbard di sagrees, arguing that the sand and gravel deposit is an unconmon
variety deposit. To establish that a deposit of sand and gravel is an
uncommon variety locatable under 30 US C 8§ 611: (1) there nust be a
conparison of the mneral deposit wth other deposits of such minerals
generally; (2) the mneral deposit at issue nust have a uni que property;
(3) the unique property nust give the deposit a distinct and special val ue;
(4) if the special value is for uses to which ordinary varieties of the
mneral are put, the deposit nust have sone distinct and special val ue for
such use; and (5) the distinct and special val ue nust be reflected by the
hi gher price which the nateria commands in the narket or by reduced costs
or overhead resulting in greater profit where the narket price renains
conparabl e to that of other sands. See Whited Sates v. Joseph R Henri &
Aetha Henri (n Judicial Renand), 104 1 BLA 93, 97 (1988).

As has been wel | established, when the Governnent contests the validity of
amning clains, it bears only the burden of going forward wth sufficient
evidence to establish a prima facie case. Qiwce a prina facie case is
presented, the clai nant nust present evi dence which preponderat es
sufficiently to overcone the Governnent's case on those i ssues rai sed.
Lhited Sates v. BEva M Pool, et al., 78 I BLA 215, 220 (1984).
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Aprina facie case that the mneral naterial is a coomon variety may be
establ i shed by showng (1) that the mneral naterial is sand, (2) that the
sand's price is simlar tothat paid for sand typically put to conmon
variety use, (3) that the Gvernnent's wtness has been unable to identify
any special use for the mneral naterial commandi ng a higher price. Uhited
Sates v. Miltiple Wse, Inc., 120 IBLA 63, 82 (1991). Through the
testinony of Capps, a certified mneral examner, and the supporting
testinony of Chitwood and others, BLMclearly established a prina facie
case that the black sand and gravel deposit on the contested clains is a
common variety deposit, containing naterial which is simlar to the bl ack
sand and gravel that is found throughout the La P ne Basin, which is use
for cormon variety uses, and whi ch does not comrmand a hi gher price for any
use.

As nore fully discussed bel ow Rothbard failed to overcone this prina facie
case by a preponderance of the evidence. Rothbard first disputes the

geol ogi cal concl usi ons reached by BLMs experts. He argues that the

Rai nbow sands are not simlar to any other material found in the La P ne
Basin. He contends that the Rai nbow sands are part of an alluvia fan
deposit which overlies and is different fromthe ancient |akebed sedi nents
found throughout the Basin. However, Rothbard presented no geol ogi cal

evi dence to support this contention and the evi dence overwhel mingly shows
that the Basinis filled wth simlar alluvial fan deposits which overlie
the anci ent | akebed sedi nents.

Secondly, Rothbard argues that BLMs sanpling of the clains and ot her sand
deposits was flaned. Hs conplaint that he was not present for sone of
sanpling is unavailing, as he was provided the opportunity to and did point
out his discovery points and the material being mned. Hs contention that
the sanpling are standard and acceptable. There is no reason to doubt the
representatives of the results, except perhaps the results of sanpl e RR 3A
whi ch apparent|y consi sted of overburden. This |one questionabl e sanpl e
does not materially effect the conclusions to be drawn fromthe sanpl e
resul ts.

Rot hbard points to the disparity in the results between the backhoe sanpl es
and the auger and stockpil e sanpl es as evidence of the unreliability of the
latter. But Capps testified that the gradati on and sand equival ent of all
the sanpl es was simlar, supporting the reliability of all of the sanpl es
(Tr. 169, 177-178). Moreover, only sone of the backhoe sanpl es showed
results nore favorable to Rothbard. Mst inportantly, a nere disparity in
results especially where the favorabl e backhoe results are in the mnority,
does not showthat the results of the unfavorabl e sanpl es are unreliabl e.
Wt hout sone evidence of contamination or other inpropriety, the proper
conclusion to be drawn is that there is sone variability in the Rai nbow
sands, which overall are simlar to the sands found throughout the Basin.

G ven this conclusion, Rothbard faces a steep uphill battle in attenpting
to prove that the Rai nbow deposit has a uni que property.
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Does t he Rai nbow deposit possess a uni que property?

Rot hbard argues that the Rai nbow deposit has nine unique qualities.
However, the evi dence shows that the deposit possesses no uni que
properti es.

Frst, Rothbard clains the sand is of uniformgradation wth 98 to 100
percent of the naterial useabl e as concrete aggregate neeting Sate
specifications. This claimis apparently based upon the opinion of Qoats
that the waste associated wth mning the Rai nbow sand i s approxi nately 2
percent (Tr. 317, 326, 335).

H's subj ective opinion, however, is not supported by objective tests of the
sand. BLMs test data showthat there is excessive naterial passing the
#200 screen and 1 percent limt on lightweight materials (Tr. 131, EX. G
20). These naterial s nust be renoved to neet Qegon Departnents of
Transportation specifications. |If these materials are renoved, the waste
on average woul d be approxi mately seven percent (Ex. G 20).

Mbreover, the test results for the sanpl es of black sand fromother points
around the basin shown that this material is superior to the Rai nbow sand
interns of less waste (Tr. 187-189). To neet the Sate specifications,
less than 2 percent of these materials woul d have to be renoved (Ex. 20).

A second, and rel ated property which Rothbard clains is unique is that
there is a significantly | ower waste factor associated wth mning the

Rai nbow sands, thus minimzing the hauling costs of waste materia and
increasing profits. As previously noted, the Rai nbow sands are inferior to
the bl ack sands throughout the La PFine Basin in terns of the anount of
waste naterial .

Athird, and another related, property which Rothbard clains is unique is
that the Rai nbow sand purported y | acks del eterious materias, i.e.,
lightwei ghts, friable particles, and excessive fines, thereby elinmnating

| oss of product fromexcessive processing and permtting use of the sand

w t hout processing where grading is not required. As previously noted, and
as indicated by Exhibit G20, the anount of del eterious naterials in the
Rai nbow sand is not extraordinary; in fact, the black sands throughout the
La Fne Basin are superior to the Rainbow sand in terns of the anount of

del eterious material s.

Afourth, and yet another related, property which Rothbard clains unique is
that the Rai nbow sand contai ns no oversize naterials, thus allow ng the
deposit to be mined wth only a Cat and | oader, resulting in an advant age
in mning costs over other sand deposits where crushers and screen plants
are required. The only evidence of any conpetitor using a crusher and
screening plant was Goat's testinony that the Horse Rdge pit did so.
However, the Horse Rdge pit's prinmary focus is on mining crushed rock (Tr.
334). It
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nust crush and screen the crushed rock, wth sand bei ng nerely a byproduct
of this process (Tr. 334). In other words, the Horse Rdge pit operations
are not appropriate for conparison and there is no other evidence to show
that the Rai nbow sand i s sonehow unique in terns of the anmount of oversize
nateri al s.

Mbr eover, the Rai nbow sands, contrary to Rothbard' s contentions, are
processed through a screening plant (Tr. 360-361). Because the screening
pl ant and ot her processing equi pnent is not |ocated on site wth the pit,
(Qoats nust have two sets of a Gat and a | cader, one at the pit and one at
the processing site (Tr. 227). Thus, the costs of mining the Rai nbow sands
nmay actual |y be higher than that to mne other sands.

The fifth property which Rothbard clains is unique is that the Rai nbow sand
can neet Sate specifications for concrete aggregate wthout the need to
blend it wth other materials. There is evidence that sone other sands
being mned in the area were bl ended with other naterials to reduce the
percentage of lightweight naterials to neet Sate specifications (Tr. 309,
352). However, no explanation was provided as to why these sands were

bl ended, rather than washed, to reduce the percentage of |ightwei ght
naterials. Wiereas sone sands are bl ended to neet Sate specifications,
the Rai nbow sand i s washed to neet the specifications. Mre inportantly,
the bl ack sands found throughout the Basin are simlar and superior to the
Rai nbow sand and presunabl y woul d require no bl endi ng and | ess washing to
neet Sate specifications.

S xth, Rothbard contends that the Rai nbow sand (unprocessed) is unique in
that it far exceeds ASTMstandards. Inreality, the evidence shows that

t he Rai nbow sand does not neet ASTMstandards for gradation and del eterious
naterial s wthout processing (Tr. 158, 162, 173, 285, 360; Ex. G20). The
evi dence al so shows that it is largely irrelevant that the Rai nbow sand nay
far exceed sone of the ASTMstandards; the concern is whether or not it
neets each of the standards (Tr. 135-136, 436).

Seventh, Rothbard contends that the deposit is unique because it is |ocated
adjacent to US Hghway 97, facilitating transportation of the sand to
Bend, Oegon. The fact that the deposit is conveniently |ocated next to a
highway is a quality extrinsic to the deposit and nay not, as a matter of

| aw, be considered i n determni ng whet her the deposit has uni que
characteristics. See Lhited Sates v. Henri, 104 | BLA 93, 98-99 (1988).

B ghth, Rothbard contends that the deposit is unique because stratification
of the Rainbow sand in the deposit enables trucks to pick up nateria where
it is pushed up by the Gat rather than having to haul the sand to a
centralized location. This contention cannot be sustained, as sand is
typically found in stratified deposits (Tr. 200). Moreover, the

rel ati onship between stratification and haul costs was not proven or
apparent .

N nth, Rothbard argues that the Rai nbow sands are uni que because his cl ai ns
are located close to the base of the Newberry Vol cano, where heavi er
naterials are likely to have been deposited by Paulina Qeek, while finer
naterial s were carried further out into the mddl e
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of the Basin. Wiile Capps acknow edged that coarser/heavier naterials
woul d general |y be found in greater abundance when novi ng fromthe center
of the Basin towards the vol canoes, both he and Chitwood di sagreed wth
Rothbard s argunent. Chitwood stated that Paulina Geek was too snall to
have deposited such large quantities of black sands and that bl ack sands
derived frommul tiple sources (Tr. 74-75, 524-525). And, as previously
noted, the evidence shows that the black sand throughout the Basin is
simlar to the Rai nbow sand.

In sum the Rai nbow deposit possesses no uni que properti es.
I,
Assunming, arguendo, that the Rai nbow deposi t

has one or nore uni que properties,
do these properties give it a distinct and special val ue?

Assuming, arguendo, that the Rai nbow deposit has one or nore uni que
properties, Rothbard failed to showthat those properties giver the deposit
a distinct and special value. As previously noted, the distinct and
special val ue nust be reflected by the higher price which the material
commands in the market or by reduced costs or overhead resulting in greater
profit where the narket price remains conparable to that of other sands.

As to the price of the Rai nbow sand, Rothbard presented receipts for sal es
of less than 1 percent of the 46,000 cubic yards of sand whi ch has been
mned (Tr. 217, 340-341). Mbst of the remai ning sand was not sold in the
narket but was used by (oats to nake concrete which he sold (Tr. 358-359).
That concrete sold for approxinately $60.00 per cubic yard, which is an
ordinary price for concrete (Tr. 349).

The average price for the few sal es of Rai nbow concrete sand was
approxi nat el y $15. 60 per cubic yard (Tr. 355, Ex. G23). The price of
concrete sand fromconpeting sand pits varied wthin a range of $6.00 to
$15. 60 per cubic yard, not only anong the pits, but for each individual pit
dependi ng upon the custoner and date of sale (Ex. G23; Tr. 454, 459).
A'so, Goats operated seven or eight other sand and gravel pits, processed
the sand fromall of his pits, including the Rainbow pit, at the sane
location, and sold all of the sand for the same price (Tr. 346, 351, 358).
In other words, the Rai nbow concrete sand does not command a hi gher price
than the price of other concrete sands.

The price data for the Rai nbow mason sand is simlar. Rothbard contends
that the mason sand sol d for $24.00 per cubic yard, but only one or two
sales were nade at this price (Ex. G24). Mny nore sal es of mason sand
were nade at approxi nately $15.00 per cubic yard (Tr. 392, BEx. G24). This
data is consistent wth the fact Goats inforned Capps that the nason sand
sold for $15.00 per cubic yard (Ex. G23). This price falls wthin the
range of prices for conpeti ng nason sands: $6.00 to $20.50 (Ex. G 23).

A'so, as
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previously nentioned, QGoats sold all of his sands for the sane price.
Thus, the Rai nbow nason sand does not command a hi gher price than the price
of other nason sands.

Wth regard to costs of mining and processi ng the Rai nbow sand, Capps not ed
that the costs for the Rai nbow deposit woul d be different than the costs
for other sand deposits:

[Tlhere is nothing different fromthe mning nethod used by M.
Qoats fromany other operation produci ng sand and gravel in the
La P ne, Bend, Tunol o, and Rednond area. A | have overburden to
be stripped, stockpiled, and replaced for reclamation. M. Qoats
uses a bul | dozer to excavate the sand into | ong stockpiles, where
other operators frequently use excavators to load directly into
trucks to haul to the plant. M. (oats al so haul s the sand and
gravel 27 mles to his processing plant, while other operators
haul is nornally wthin 2 mles. In addition, M. Qoats
operation includes a front end | cader to load his trucks. e

di stinct disadvantage to mining the Rainbow clains is the high
water table. The high water table limts the production to the
upper six feet of gravel. Wiile the deposit is nuch thicker than
six feet, he cannot mine it because the water quickly fills in
behi nd the dozer as he renoves the upper six feet * * *. [T]he
sand mined fromLa P ne [(the Rainbow sand)] wll require
processi ng i ncl udi ng screeni ng and washi ng |i ke nost ot her
sources in the Deschutes Gounty area.

(Ex. G8 at 40, 44).

The evi dence anpl y supports Capp' s concl usions. Sone of the purported cost
advant ages of mining the Rai nbow deposit have been previ ously addressed and
found to be nonexi stent.

Anot her purported cost advantage was asserted by oats. He opined that the
Rai nbow sand is | ess costly to wash because of the paucity of del eterious
naterials and the heavi ness of the sand fromwhi ch Iightwei ght naterial s
are easily washed out (Tr. 317, 321, 324, 345). But the factual premse
for his opinionis belied by the evidence. ontrary to the testinony of
Qoats, the Rainbow sand' s specific gravity falls in the nornal range for
sand (Tr. 411, Ex. G22) and is lower that the specific gravity for the
sand of its conpetitor, Bend Aggregate (Tr. 159, Ex. G10). A so, as set
forth above, the Rai nbow sand contains nore del eterious naterial s than the
bl ack sand found throughout the La A ne Basin.

Mbreover, Goats failed to provide either the specific costs of washing the
Rai nbow sands or conparative costs of washing other sands. He did identify
the total costs for excavation, hauling, and processing at $6.00 per cubic
yard (Tr. 327), but he did not conpare his costs to simlar costs for other
deposits. The only other costs di scussed were the costs of the Horse R dge
deposit, which, as previously noted, was not a suitabl e subject for

conpar i son.
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The sanpl e evi dence concl usi vel y shows that the bl ack sand t hroughout the
La Fne Basinis simlar, if not superior, to the Rainbow Sand. Thus, the
mni ng and processing costs woul d be simlar.

In concl usion, Rothbard failed to neet his burden of show ng that the

Rai nbow deposit has a distinct and special value. The Rai nbow sand i s used
for ordinary purposes, does not conmand a higher price, and is not |ess
costly to mne and process.

Goncl usi on

Based upon the foregoi ng, the contested mining clains are hereby decl ared
nul | and voi d.

John R Ranpton, Jr.
Dstrict Chief
Admini strative Law Judge

APPEAL | NFCRVATI ON

Any party adversely affected by this decision has the right to appeal to
the Interior Board of Land Appeals. The appeal nust conply strictly wth
the regulations in 43 GFR Part 4 (see enclosed infornation pertaining to
appeal s procedures. )

D stribution
By Certified Miil:

Mari anne King, Esq.

Gfice of the Regional Solicitor
US Departnent of the Interior
500 NW Miltnomah &. Suite 607
Portland, O egon 97232

Ray Rot hbard

Jai ne Rot hbard

54411 Hunti ngt on Road
Bend, Oregon 97707
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